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      Issue 
Has Hornbeck failed to establish that the district court abused its discretion by imposing a 




Hornbeck Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Hornbeck pled guilty to possession of methamphetamine and the district court imposed a 
unified sentence of seven years, with three years fixed.  (R., pp.49-52.)  Hornbeck filed a notice 
of appeal timely from the judgment of conviction.  (R., pp.53-55.)   
 2 
Hornbeck asserts her sentence is excessive in light of her difficult childhood, substance 
abuse, prior completion of numerous treatment programs and ability to be successful while 
incarcerated, failure to maintain employment, and lack of community support.  (Appellant’s 
brief, pp.4-8.)  The record supports the sentence imposed.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
 3 
The maximum prison sentence for possession of methamphetamine is seven years.  I.C. § 
37-2732(c)(1).  The district court imposed a unified sentence of seven years, with three years 
fixed, which falls well within the statutory guidelines.  (R., pp.49-52.)  On appeal, Hornbeck – 
39 years old at the time of sentencing – contends that her sentence is excessive because she had a 
difficult childhood and has been abusing illegal substances for approximately 25 years, despite 
having completed numerous treatment programs.  (Appellant’s brief, pp.5-7; PSI, pp.1, 23.1)  
Indeed, Hornbeck has participated in a plethora of substance abuse treatment programs, 
including outpatient treatment, one year of Drug Court, two riders, and the Therapeutic 
Community program; she has nevertheless continued to use illegal drugs and commit new 
crimes.  (PSI, pp.5-9, 24, 153.)  Contrary to Hornbeck’s claim that she relapsed because she was 
unable to maintain employment, Hornbeck has a history of “having difficulty holding steady 
employment” due to her drug use, and she told the presentence investigator that she in fact quit 
her job the month before she committed the instant offense because she “‘started to fall back into 
relapse,’” admitting that she was using methamphetamine, cocaine, marijuana, heroin, and other 
opiates.  (Appellant’s brief, pp.6-7; PSI, pp.13, 168; Tr., p.24, Ls.16-23.)  Hornbeck also 
attempted to excuse her most recent relapse by claiming that her “relationship with her mother 
has deteriorated” because her mother is addicted to prescription pain medications (Appellant’s 
brief, pp.6-7); however, Hornbeck made a similar claim a decade ago, when she attempted to 
blame her mother for her own 2006 felony drug offense by stating that her mother was “a 
prescription drug addict” and “instigated the instant offense” (PSI, pp.159, 163-64).  Hornbeck’s 
parole officer reported that Hornbeck was “‘wrapped up in a criminal lifestyle’” and appeared to
                                            
1 PSI page numbers correspond with the page numbers of the electronic file “Hornbeck 45230 
psi.pdf.” 
 4 
have been involved in dealing drugs while on parole, and stated, “‘I feel that [Hornbeck] knew 
exactly what she was getting herself into and she has accrued a new felony charge due to her 
own criminal thinking.  Because of the circumstances involved in this offense, I don’t feel she is 
[a] candidate for community supervision.’”  (PSI, p.9.)  That Hornbeck does well while 
incarcerated does not indicate that she will be successful in the community or that her sentence in 
this case is excessive.   
At sentencing, the state addressed Hornbeck’s ongoing substance abuse and criminal 
offending, repeated violations of the terms of probation and parole, and failure to rehabilitate or 
be deterred despite numerous prior treatment opportunities and legal sanctions.  (Tr., p.20, L.2 – 
p.23, L.13 (Appendix A).)  The district court subsequently articulated the correct legal standards 
applicable to its decision and also set forth its reasons for imposing Hornbeck’s sentence.  (Tr., 
p.27, L.8 – p.31, L.23 (Appendix B).)  The state submits that Hornbeck has failed to establish an 
abuse of discretion, for reasons more fully set forth in the attached excerpts of the sentencing 




 The state respectfully requests this Court to affirm Hornbeck’s conviction and sentence. 
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1 methamphetamine on March 30th pursuant to plea bargain 
2 deal that said If she pied to that count, the State would 
3 recommend a sentence of two fi xed followed by five 
lndeterminant for a total of seven years. That the 
sentence be Imposed. 
6 [n exchange, the State would not file an 
7 Information Part Two. Would also dismiss all charges in 
8 the case ending 2859. All other terms and conditions were 
9 open subject to argument. 
10 In the second case, that case too was a 
11 possession of methamphetamine and a possession of drug 
12 paraphernalia. I don't know much about the facts of that 
13 case, and it was already dismissed, I guess, in front of 
14 Judge Hawley last February 13th, Is that right? So I 
15 don't dismiss that today. 
16 MS. DAVIS: Yeah. I think that was a 
17 mistake. I actually have forgotten about that one. That 
18 all has to do with this case and if I look --
19 THE COURT: I don't see any dismissal. For 
20 some reason I have in my notes it was already dismissed. 




THE COURT: Oh, is that alt It what was? 
MS. DAVIS: Yeah. And that's why they got 
25 separated and we had to put them back together. 
CHRISTINE ANNE OLESEK 
SRL-1044 
1 THE COURT: Mr. Bleazard, you've had a 
2 chance to read and review the materials? 
3 MR. BLEAZARD: Yes, I have. 
4 THE COURT: Did you see any errors or 
5 corrections? 
6 MR. BLEAZARD: No, Your Honor. 
7 THE COURT: All right. Does either party 
19 
8 believe we need any further investigations or evaluations 
9 before proceeding? 
10 MS. DAVIS: No, judge. 
11 MR. BLEAZARD: No, Your Honor. 
12 THE COURT: Either party Intend to present 
13 any evidence or testimony? 
14 MS. DAVIS: No, judge. 
15 MR. BLEAZARD: No. 
16 THE COURT: All right. Shouldn't have any 




THE COURT: I wish they wouldn't do that. 
All right. Well, I couldn't figure out 
3 anything about the facts of that case and that would 
4 explain why. 
5 Okay. Well, having gone through that 
6 process, the defendant entered the guilty plea as 
7 mentioned on the 30th of March. After inquiry, the court 
8 accepted the defendant's guilty plea, ordered a 
9 Presentence Investigation Report. That report is dated 
10 May 17th; was electronically filed on the 18th. I have 
11 read and reviewed the report and various attachments; to 
12 include the GAIN Evaluation, database information, a 
13 letter of recommendation or a letter of support from 
14 Stormy Wardman. The lab results. The police reports. 
15 Old judgments of conviction. 
16 Attached was the 2011 presentence report 
17 regarding a case in front of Judge Hansen. And attached 
18 to that was a 2007 presentence report regarding the case 
19 in front of Judge Horton. 
20 So has the defense received and reviewed all 
21 the presentence reports and materials and information? 
22 MS. DAVIS: Yes, judge. 
23 THE COURT: Did you see any errors or 
24 corrections? 
25 MS. DAVIS: No, judge. 
CHRISTINE ANNE OLESEK 
SRL-1044 
1 recommendations first from the State. Mr. Bleazard. 
2 MR. BLEAZARD: Your Honor, the State is 
20 
3 recommending that the court follow the plea agreement, 
4 which would be an order of two years fixed with five years 
5 indetermlnant for a total of seven years. That it be --
6 that the sentence be Imposed. That the court order the 
7 restitution, and the court has done that. Thank you. 
8 Your Honor, in this case the defendant is a 
9 habitual drug user, habitual violator of law; especially 
10 as it relates to drug issues. She's had long-term issues 
11 with probation and parole. She's never really been able 
12 to maintain a life-style outside of the prison for longer 
13 than a couple of years at a time or a few years at a time. 
14 The court laid out the factual basis for the 
15 defendant's conviction. I just note that the defendant 
16 admitted to the presentence investigator that she was 
17 getting high at the time with this guy that she knew. She 
admitted that she was under the influence of meth at the 18 What do we have by way of restitution 18 
19 issues, Mr. Bleazard? 19 time that she had contact with law enforcement. 
20 
21 
MR. BLEAZARD: The State is seeking $310.20 20 The defendant has a substant ial criminal 
in restitution. 
MS. DAVIS: No objection. 
THE COURT: Court will sign a restitution 
24 order for the amount $310.20. 
25 All right. We'll hear arguments and 
CHRISTINE ANNE OLESEK 
SRL-1044 
21 history, which Includes, I guess, just most notably at 
22 least three prior felony convictions for possession or 
23 controlled substance. And that's been over the course of 
24 the last decade and a half or so that the defendant has 
25 struggled on and off with cont rolled substances, with 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 addiction and where she's also struggled with maintaining 
2 compliance with probation and parole. 
3 She's been in and out of prison over the 
course of that period of time. 
In this case, Your Honor, she was struggling 
o again with parole. Her parole officer noted that she had 
7 been hanging out with other known felons. That she was 
8 alleged to have been involved in drug deals or drug 
9 exchanges. And that basically she was part of this group 
10 or gang of Individuals that was involved In the use and 
11 exchange of controlled substances. 
12 She has some support In the community, but I 
13 noted that her community support is relatively poor. Her 
14 mother has addiction Issues herself. Her stepfather 
15 didn't want to provide much information to the presentence 
16 investigator. Although she did note that she has a lot of 
17 support from him. 
18 She has three kids; ages between 12 and 21. 
19 12, 14 and 21. They don't live with her or didn't live 
20 with her at the time, and she has not been much of an 
21 Influence In their lives. Certainly not a positive one. 
22 She said that the kids visit when they want; 
23 that was what she had stated to the presentence 
24 investigator. It was clear that -- at least at the time 
25 of presentence Investigation -- she says she wants her 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 and that's been a significant problem for her over the 
2 course of her probations and her parole. 
3 Your Honor, ultimately the defendant has had 
4 many issues. She's been a problem in the community. 
5 She's been a problem for the court system. 
6 At this point the most appropriate way of 
7 handling her issues Is not expending the resources that 
8 can go to people who are amenable to change. But simply 
9 ordering -- imposing a prison sense where she can still 
10 get treatment, where she can maintain sobriety, and I 
11 think a two-year fixed sentence is appropriate based on 
12 the circumstances and certainly based on the fact that 
13 she's a habitual violator of the law. 
14 Thank you. 
15 Your Honor, I would -- part of the State's 
16 recommendation Is that this Is concurrent to any other 
17 holds that she has. 
18 THE COURT: Ms. Davis. 
19 MS. DAVIS: Thank you, judge. Judge, we're 
20 not asking for probation. We're not asking for a rider. 
21 We're asking you to impose a sentence of one plus six for 
a total of seven and to have that run concurrent. 
In talking with Kelly, she's been debating 
.:.. about whether we should ask the court for a rider or 
25 whether we should be asking for the court to impose her 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 kids to be more of a part of her life and she wants to 
2 prioritize that aspect of her life. I noted as I read 
3 through there, through that section: What's different 
4 now? And really the only difference is that now she's 
5 looking at more prison time. And her values seem to have 
6 a way of shifting when it comes to the possibility of more 
7 prison time. 
8 I noted that consistently throughout the 
9 other Presentence Investigation Reports that were provided 
10 and attached to this presentence investigation, It's 
11 clear that she's gone through this cycle of living and 
12 using and relapsing over the course of a decade and a 
13 half. And what really is going to change for her, where 
14 the State has already expended significant resources In 
15 giving her treatment through rider program, for treatment 
16 through the prison, and she just ultimately reverts back 
17 to this way of living. 
18 I noted that she had some employment 
19 opportunities while she was out of custody -- outside 
20 custody, and she stated that one time she quit because she 
21 wanted more time with her children, which was around the 
22 same time she left another job because she relapsed. 
23 So I think it's safe to say that a big Issue 
24 with her and employment is her drug use. And it's 
25 difficult to maintain employment when you're using drugs, 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 time. She's got 11 months still to do on her other case. 
2 And the more we talked and I think the more 
3 she thought about It, the more she really wants to go and 
4 work at the Work Center. She has to have at least -- have 
5 less than 18 months left in order to go to the Work 
6 Center. 
7 And here's the deal: She -- this is what 
8 she feels is part of her problem. She has a hard time 
9 finding a good job; a good paying job where she can go 
10 ahead and earn a living, pay her bills and be able to 
11 succeed. She feels that by going to the Work Center, she 
12 can start earning money and start paying on her child 
13 support, which she knows she's really behind on. But she 
14 can also learn a lot of skills and be exposed to lot of 
15 employers and a lot of different job skills. 
16 She told me that she relapsed when she just 
17 really couldn't find a j ob. She was painting houses. And 
18 at that time -- that's really a summer deal. As she went 
19 into the winter, of course, she can't really paint during 
20 the middle of the winter. 
21 So she was working as a painter, couldn't 
22 find any other employment and that's when she really 
23 relapsed. 
24 She's had time while she's been in custody 
25 this last go-around to really try to figure out what's 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 going on. She loved the TC Rider. She went on the TC 
2 Rider; she learned a lot. She did a great job on that 
3 rider, and she feels l ike she's let herself down and she 
knows she has let herself down. Because she knows how to 
keep herself sober. 
o But she really feels that focusing -- being 
7 able to focus on getting a good job and keep that steady 
8 employment is going to help her. 
9 She does have a plan for when she gets out 
10 on parole and she's going to -- and that's In the PSI --
11 she's going to -- her sister has said that she has a place 
12 to stay with her. And she doesn't want to take advantage 
13 of that for long, and that's part of the Work Center 
14 she'll be able to save up some money, get out, live with 
15 her sister for a little while until she's able the find 
16 her own place and move on. 
17 And we talked about being able to reach out 
18 for help and she says she's learned that. She realizes 
19 that she needs to ask her sister for help, And as the 
20 State pointed out, her mother Is really not been an option 
21 at this point and doesn't feel that her mother will be an 
22 option in the foreseeable future. 
23 My client really has no idea what the P.O. 
24 was talking about; about threatening people or -- she 
25 realizes she was hanging out with some not-so-great 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 it go at this time. 
2 THE COURT: Fair enough. I think that's 
3 entirely reasonable. 
4 Ms. Davis, can you think of any legal cause 





MS. DAVIS: No, judge. 
THE COURT: All right, ma'am. 
Ms. Hornbeck, upon your guilty plea to the 
10 charge of possession of methamphetamlne as alleged in this 
11 case, I do find you guilty as charged. 
12 As you know, ma'am, it's my duty to use my 
13 best judgment and the appropriate sentencing discretion 
14 that's required by this office based on the statutes 
15 enacted by our legislature and the cases decided by our 
16 courts. 
17 There are four major purposes for criminal 
18 sentencing and the most important is to protect society. 
19 Then to impose a sentence that has the effect of deferring 
20 crime generally, and deterring you from future crime. 
21 Thirdly, to provide rehabilitative 
~~ opportunities when and where available and appropriate. 
And fourthly, to fashion a sentence that accomplishes the 
.... objectives of punishment or retribution where necessary. 
25 There are collateral objectives of 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 people. She's not in a gang with them, but she certainly 
2 was not hanging out with the correct people. They were 
3 drug dealers where she was able to get her job. I mean, 
4 not a job. But get drugs. 
5 So she's got goals. She knows what she 
6 needs to do In order to achieve those goals. And we're 
7 asking for that one plus six so she has the opportunity to 
8 really get out there, go to the Work Center and really get 





So that's what we're asking for, judge. 
Thank you. 
THE COURT: Thank you, Ms. Davis. 
Ms. Hornbeck, this is the time for you to 
14 say anything if you would like to say anything, but you 
15 don't have to if you don't want to and I won't hold It 
16 against you if you don't want. But if there's anything 
17 you'd like to say, now would be the time to do that and I 
18 would be happy to hear what you have to say, ma"am. 
19 THE DEFENDANT: Thank you, Your Honor. I 
20 have a hard time speaking In front of people. So I'll 
21 just not say anything. 
22 THE COURT: Hold on. Pull that microphone 
23 up there. I can't hear. 
24 THE DEFENDANT: Thank you, Your Honor. I 
25 have a hard time talking in front of people. So I'll let 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 sentencing and that is to achieve some reasonable degree 
2 of certainty, predictability and uniformity. 
3 I've considered the facts and circumstance 
4 of the crime and your prior criminal history and your 
5 character and attitude such as it's revealed through the 
6 presentence Information. 
7 I've also considered the information, 
8 material and recommendations In the presentence report. 
9 The various aggravating and mitigating factors. I've 
10 considered the arguments and recommendations of the 
11 attorneys. 
12 Therefore, it is the judgment of this court 
13 that the following sentence will be Imposed. I will enter 
14 a judgment of conviction for the crime of possession of a 
15 controlled substance, methamphetamine, as alleged in the 
16 information in this case. And l will impose a total 
17 sentence of Imprisonment of seven years; with three years 
18 fixed followed by four years indeterminant. 
19 l note credit for time served to this date 
20 in this case of 117 days. l'tl make that sentence 
21 concurrent to any previously Imposed sentence. 
22 l'II impose standard court costs and fees. 
23 I'll waive Public Defender costs, but l'II impose a fine 
24 of $1,000. 
25 l'II also dismiss all charges in case number 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 CR 01 - 17 - 2859. And I think the Infonnation Part Two 
2 wasn't filed, but if it was, I would dismiss that. 
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3 Now, Ms. Hornbeck, I want beyond the request 
of the presentence report and I did that for purposes of 
proportionality. In this particular case when you were 
u convicted of possession of methamphetamine back in 2010, 
7 the sentence at that time was two years fixed followed by 
8 five years indeterminant for a total of seven years 
9 imposed. It didn't seem to me that the sentence in this 
10 case should be the same as the sentence In the last case. 
11 That to satisfy proportionality, the sentence in this case 
12 should be greater. 
13 I note for the record you flopped out of 
14 drug court in '04 or '05. You've already had two riders. 
15 And if I follow things correctly, you also had TC 
16 programming before you were paroled In the last case back 
17 tn 2013. 
18 The first rider was after you flopped out of 
19 drug court, I believe, back in the 2004 case. Then you 
20 got another rider after the 2007 conviction for obtaining 
21 controlled substances by fraud. 
22 So the probation violation In the '04 case 
23 and the new charges in the '07 case resulted in the new 
24 rider because the TC programming was in 2013; that had to 
25 be not part of a rider but part of programming that was 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 admitted to the presentence investigator you were under 
2 the influence of methamphetamine at the time of your 
3 arrest. That was on page four of the presentence report. 
4 But then you said later in the report that your fast use 
S of methamphetamine was four days before. That was on page 
6 15. It couldn't be both; methamphetamine doesn't stick 
7 with you for four solid days. 
8 Then you told the GAIN evaluator your last 
9 use was two days before. The bottom line there is I find 
10 that you're clearly minimizing your use. You weren't 
11 telling the truth because if you were telling the truth, 
12 there wouldn't be three different stories in such a short 
13 period of time. 
14 I also noted too in the old controlled 
15 substance by fraud case, you tried to blame that on your 
16 mother claiming that she called in a fake prescription and 
17 that you were j ust picking it up for her. I think that 
18 also wasn't the truth. 
19 All things considered, ma'am, you don' t have 
20 very much credibility with this court. I think for that 
21 and all the other reasons, particularly proportionality, 
ttlat the sentence imposed in this case was just and proper 
and I'll stand by it . 
.... Having said that, ma'am, if you are 
25 dissatisfied, I want you to know that you have every right 
CHRISTINE ANNE OLESEK 
SRL-1044 
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1 provided before you were paroled. 
2 Altogether, ma'am, you've had virtually 
3 every possible kind of rehab and programming that the 
4 State could possibly provide. And so fundamentally there 
5 really isn't any other options left. Under all 
6 circumstances, it appears that you're no way amenable to 
7 probation. 
8 As it relates to Mr. Mendez, you knew that 
9 he was selling heroin and stolen property at the time. 
10 You admitted that in your presentence report. You've had 
11 four prior felony convictions. I note too you've had 
12 three felonies d1sm1ssed or reduced; including this case. 
13 This thus makes it your fifth felony. You were on parole 
14 at the time you committed this felony. 
15 You have a spotty employment history. You 
16 have -- somehow you had a job at the Ranch Club as 
17 bartender. I'm not sure how a parole officer would have 
18 or could have even allowed that. 
19 On the good side, you mentioned you were 
20 clean and sober for three years after you were paroled in 
21 2018 (sic), but, quite frankly, I find that hard to 
22 believe. 
23 You've not been much of a mother to your 
24 children through the course of your life. I think you're 
25 clearly minimizing your drug use. I noted that you 
CHRISTINE ANNE OLESEK 
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1 to appeal to the Idaho Supreme Court. If you want to do 
2 that, a written notice of appeal would have to be filed 
3 within 42 days from the date of Judgment. You have the 
4 right to lawyer in that appeal and if can't afford one, 
5 I'll appoint a lawyer to represent you, and you can't pay 
6 the costs of appeal, you should know those can be waived 
7 upon a proper showing. 
8 Do you understand your appeal rights, ma'am? 
9 THE DEFENDANT: Yes, Your Honor. 
10 THE COURT: Counsel should return any 
11 written PSl's, delete or destroy any electronic versions. 
12 There's no bond or PTRO to deaf with. 
13 Defendant will be remanded to the custody of 
14 Ada County Sheriff for delivery to the Idaho Department of 
15 Corrections to begin execution of the sentence as soon as 
16 possible. 
17 Anything more for Ms. Hornbeck? 
18 MS. DAVIS: What was the credit for time 
19 served, judge? 
20 THE COURT: 117 days. 
21 MS. DAVIS: Thank you. 
22 THE COURT: No P.O. fees, but standard 
23 costs, $ 1,000 fine. 
24 MS. DAVIS: Defense counsel has returned 
25 their copy of the PSI. 
CHRISTINE ANNE OLESEK 
SRL-1044 
11 or 13 sheets Page 29 to 32 of 34 07/25/2017 02:39:35 PM 
